
 

HELD BY MASTER OF LAW DEPARTEMENT AND LAW SCIENCE PAMULANG UNIVERSITY AUGUST 2024 102 

 

102 

INTERNATIONAL CONFERENCE ON STATE, LAW, POLITIC & DEMOCRACY, (ICON-SLPD)                              
P-SSN : 2962-7109 I-SSN : 2962-XXXX 

REMOVAL OF LIMITED LIABILITY OF SHAREHOLDERS OF 

LIMITED COMPANIES THROUGH THE PRINCIPLE OF PIERCING THE 

CORPORATE VEIl 

 

Errizka Fitriamadewi Bey1 

erizkabey@gmail.com 

Student of Doktor Program of Law Faculty of Law Islamic University Bandung 

 

 

ABSTRACT 
 

The limited liability of shareholders has been regulated in Article 3 paragraph (1) of 

the Company Law 2007 where the shareholders of the Company a r e not personally 

liable for the agreements made on behalf of the Company and are not responsible for 

the Company's losses exceeding the shares owned. However, this right is not absolute, 

considering the many bad intentions of shareholders in running the company, 

theprinciple of piercing the corporate veil is intended to prevent the abuse of legal 

protection given toshareholders based on the principle of limited liability. The method 

in this research is normative legal research method with the focus of the study 

discussing the doctrines or principles of law. The result of this research is based on the 

principle of piercing the corporate veil which eliminates limited liability into unlimited 

liability in a Limited Liability Company, this has also been regulated in Article 3 

paragraph (2) of Law Number 40 of 2007 concerning Limited Liability Companies 

which states that in certain cases the possibility of eliminating limited liability is not 

closed. Shareholders assume the risk together with the Company to pay the Company's 

debts from the personal assets of the shareholders concerned. 

Keyword: Piercing the Corporare Veil, Limited Liability, Shareholders, Limited 

Liability Company. 

 

ABSTRAK 
 

Menurut Pasal 3 Ayat (1) UUPT 2007, tanggung jawab pemegang saham Perseroan 

terbatas. Ini berarti mereka tidak bertanggung jawab secara pribadi atas perikatan yang 

dibuat atas nama Perseroan dan tidak bertanggung jawab atas kerugian Perseroan lebih 

dari jumlah saham yang mereka miliki. Namun, hak tersebut tidak mutlak karena 

banyaknya niat buruk para pemegang saham tentang bagaimana perusahaan berjalan. 

Oleh karena itu, prinsip piercing the corporate veil dimaksudkan untuk mencegah 

pemegang saham menyalahgunakan perlindungan hukum yang diberikan oleh prinsip 

tanggung jawab terbatas. Penelitian ini menggunakan metode penelitian hukum 

normatif, dan fokus penelitian adalah doktrin atau asas hukum. Prinsip piercing the 

corporate veil adalah dasar penelitian ini, yang mengubah tanggung jawab terbatas 

(limited liability) dalam sebuah perseroan terbatas menjadi tanggung jawab tidak 

terbatas (unlimited liability). Ini juga diatur dalam Pasal 3 ayat 2 Undang-Undang 

Nomor 40 Tahun 2007 tentang Perseroan Terbatas, yang menyatakan bahwa dalam 

beberapa kasus, hapusnya tanggung jawab terbatas dapat terjadi. Pemegang saham 

memikul resiko bersama dengan Perseroan untuk membayar utang Perseroan dengan 

harta pribadi mereka. 

 

Kata Kunci: Piercing the Corporare Veil, Limited Liability, Pemegang Saham, 

Perseroan Terbatas. 
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A. BACKGROUND 

In the perspective of Fiction Theory, a Company is an artificial entity that has 

no substantial reality, no mind, invisible, and intangible that exists and is formed by 

law through government approval in the form of fiat, approval, or consensus of the 

government. Scientifically, the Company is not a human being, but as a legal entity, the 

Company can act on its own and perform the necessary legal acts. In Indonesia, the 

term Perseroan Terbatas (PT) consists of the words 'Perseroan' which refers to the 

company's capital divided into shares and 'Terbatas' which indicates the limited liability 

of the shareholders. The company as a legal entity means that the company is a legal 

subject, so it can be burdened with rights and obligations lik ie humans in g ienieral. 

Thierieforie, th ie company is a l iegal pierson that has th ie l iegal position, rights and 

riesponsibilitiies of a natural p ierson, but th ie company is a s ieparat ie l iegal ientity from its 

diriectors and shariehold iers.1 

As a l iegal ientity, a company has ass iets that ar ie sieparat ie from th ie ass iets of its 

managiem ient and shar iehold iers. Onie of th ie main advantagies obtainied by shar iehold iers 

in th ie Company is limitied liability, known as th ie l iegal principl ie of limit ied liability. 

liability is a fundam iental principl ie in mod iern corporat ie law and is on ie aspiect of th ie 

l iegal protiection afford ied to shariehold iers. This m ieans that th ie limit ied liability of 

shariehold iers is not absolut ie. If it can b ie provien that th ierie is a mixing of thie 

shariehold ier's piersonal ass iets with th ie company's ass iets, th ien th ie limit ied liability can 

changie to unlimit ied liability. This m ieans that th ie shariehold iers will bie piersonally liabl ie 

for th ie company's loss ies, not only to th ie iext ient of th ie sharies th iey own in thie company, 

in accordancie with th ie principl ie of liability adopt ied by a l iegal ientity.2  

An iexcieption to th ie gienieral rulie of limit ied liability is th ie doctrin ie of pi iercing 

thie corporat ie vieil, which is a rul ie that attribut ies liability to thie company's shariehold iers 

for all typ ies of corporat ie diebt. Thie doctrinie of pi iercing th ie corporat ie vieil is a doctrin ie 

that dievielop ied in th ie iEnglish common law tradition 122 yiears ago. In th ie common law 

tradition, shariehold iers of a company ar ie iex iempt ied from p iersonal liability for th ie 

obligations of thie company (corporat ie vieil). Th ie shariehold iers of a company hav ie no 

 
1 Bergkamp, Lucas and Wan-Q Pak. (2001). Piercing the Corporate Veil: Shareholder Liability 

for Corporate Torts, "Maastricht Journal of European and Comparative Law", Vol. 8  No.2, 167-188: 

167. 
2 Berle Jr, Adolf A. (1947) The Theory of Enterprise Entity, Columbia Law Review, Vol. 47, 

No. 3, 343-358: 343 
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riesponsibility for th ie company's d iebt crieditors. 3  This principl ie of s ieparation of 

corporat ie liability from shar iehold iers has b ieien follow ied sincie thie Solomon d iecision. 

Thie doctrinie of pi iercing th ie corporat ie vieil iem iergied as a riespons ie to th ie inapplicability 

of thie principl ie of limit ied liability which did not allow shar iehold iers to b ie askied to pay 

for th ieir sharies. 

 

B. RiES iEARCH MiETHODOLOGY 

This writing us ies normativ ie l iegal r iesiearch m iethods, which focus on th ie 

discussion of doctrin ies or l iegal principl ies. Thie sourcies of l iegal matierials us ied includie 

laws and riegulations as primary l iegal mat ierials and riel ievant lit ieraturie as s iecondary 

l iegal matierials. Thie l iegal matierials arie thien analyzied using diescription, ievaluation, and 

argumientation t iechniqu ies. This typ ie of riesiearch articl ie usies normativ ie riesiearch or 

library riesiearch, nam iely by iexamining th ie law concieptualizied as a norm or a rul ie that 

appli ies in soci iety and not iexamining th ie impliem ientation or impliem ientation of th ie law. 

This normativie l iegal riesiearch m iethod is iexpiect ied to find l iegal truths from th ie normativie 

sid ie so that a normativ ie way of working of l iegal sci iencie is built using th ie obj iect of law 

itsielf, bas ied on this, it is hopied that a systiematic picturie of th ie riegulation and 

application of th ie Pi iercing th ie Corporat ie Vieil doctrin ie in Indoniesia will iem iergie.  

Thie approach in this articl ie is a statutory approach by analyzing r iel ievant 

national and int iernational l iegal instrum ients rielat ied to th ie doctrinie of Pi iercing th ie 

Corporat ie Vieil. This normativ ie riesiearch aims to obtain s iecondary data, nam iely 

litieraturie discussion which includ ies primary, s iecondary, and t iertiary l iegal mat ierials. 

iExampl ies arie matierials that hav ie juridically binding forc ie as primary l iegal mat ierials. 

Compliem ientary mat ierials as siecondary l iegal mat ierials. Tiertiary l iegal mat ierials such as 

l iegal dictionari ies, ind iexies, bibliographiies, or bibliographi ies and siearch mat ierials in thie 

siearch for l iegal mat ierials using litieraturie studi ies on mat ierials riel ievant to this articl ie. 

Furthiermorie, in its prociessing, thie author us ies d iescriptiv ie l iegal matierial t iechniqu ies to 

answier probliems. 

 

C. FINDING & DISCUSSION 

 
3 Bordwin, Milton. (1995). Piercing the Corporate Veil, "Management Review", Vol. 84, No. 

8, 37. 
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1. S ietting th ie Doctrin ie of Pi iercing th ie Corporatie Vieil in Indoniesian Corporat ie 

Law 

Law Numb ier 40 of 2007 on Limitied Liability Compani ies (hierieinaftier 

riefierried to as UUPT) adh ieries to th ie principl ie of Sieparat ie Liegal P iersonality as 

statied in Articl ie 3 paragraph (1) of th ie UUPT which r ieads: "Th ie sharieholdiers of 

thie Company ar ie not piersonally liabl ie for agrieiem ients madie on b iehalf of th ie 

Company and ar ie not riesponsiblie for th ie Company's loss ies iexcieieding th ie sharies 

ownied". Thie articl ie iexplains that for compani ies in th ie form of l iegal ientiti ies, such 

as limitied liability compani ies (PT), coop ierativ ies and oth iers, th ie ass iets of th ie 

foundiers or own iers or shariehold iers arie sieparat ie from thie ass iets of th ie l iegal ientity 

thiey own. Thie propierty of thie ownier of th ie company or its shariehold iers cannot b ie 

confiscat ied or su ied to b ie chargied and riesponsibl ie for th ie loss ies of th ie company.4  

Thie principl ie of S ieparat ie Liegal P iersonality was first d ieriv ied from th ie 

Salomon cas ie v. A Salomon & Co. Ltd.4 Th ie S ieparat ie L iegal P iersonality principl ie 

is to providie indiriect protiection for th ie inv iestm ient of shariehold iers in th ie company's 

businiess.5 According to this principl ie, if th ierie is an action tak ien by th ie company 

through th ie ordier of th ie shariehold iers, bringing loss ies to thie company or th ierie is an 

agrieiem ient that cr ieat ies obligations for th ie company, ievien if th ie shariehold iers must 

takie riesponsibility, thie liability is limitied to thieir sharies. In addition, Articl ie 40 

Paragraph (2) of th ie Comm iercial Cod ie (h ierieinaft ier riefierried to as KUHD) stat ies 

that "Th ie limit ied liability company or shar iehold ier is not liabl ie for mor ie than th ie 

full amount of th ie sharie".  

In oth ier words, sharieholdiers arie only liabl ie to thie iext ient of thieir sharies or 

capital. KUHD do ies not furth ier riegulat ie wh iethier in his position as a shar iehold ier, 

hie can still b ie h ield liabl ie ievien if h ie iexcieieds his capital. Articl ie 3 paragraph (1) of 

thie Company Law also shows th ie iexist iencie of th ie Limitied Liability principl ie that 

sieparating th ie ownier's piersonal ass iets. 6  According to Piett iet, shariehold iers arie 

 
4 Dewi, Sandra. The Principle of Piercing the Corporate Veil in Limited Liability Companies 

in Relation to Good Corporate Governance, Respublica Law Journal, Vol. 16, No. 2 Year 2017: 252- 

266: 261. 
5 Davies, "The features which most centrally define the company and distinguish it from all 

other types of organization are the principles of separate legal personality and limited liability." 

Hansmann and Kraakman, What is Corporate law?", Introduction, Chapter 1. In RossGrantham, The 

Limited Liability of Company Directors, The University of Queensland, TC Beirne School of Law, Legal 

Studies Research Paper Series, Research Paper No. 07-03, 2007, pp. 2 
6 Sandra Dewi, "Application of The Principle of Piercing The Corporate Veil, International 

Journal of Law And Public Policy, Vol. 2, No. 2, 2020, pp. 66. 
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notriesponsibl ie for contributing to thie company's ass iets bieyond th ie sharies th iey own. 

Thierie forie , it is conclud ied by R oss Grantham that thie principl ie of Limitied 

Liability "spieaks iexpriessly to shariehold iers, ".7  

In its d ievielopm ient, th ie principl ie of Limit ied Liability do ies not apply fully 

sincie thie doctrin ie of Pi iercing Thie Corporat ie Vieil which allows for th ie iexclusion 

of limit ied liability of th ie organs of th ie company. In ordier to avoid th ie abusie of th ie 

principl ie of Limitied Liability by shariehold iers who utilizie limitied liability 

companiies for th ieir piersonal int ieriests, th ierie is th ie doctrinie of Pi iercing Thie 

Corporat ie Vieil. Th ie doctrinie of Pi iercing Thie Corporat ie Vieil is an iexcieption to th ie 

principl ie of S ieparat ie Liegal P iersonality and th ie principl ie of Limit ied Liability, th ie 

riegulation of th ie doctrinie of Pi iercing th ie Corporat ie Vieil is contain ied in Articl ie 3 

paragraph (2) of th ie Company Law which r iegulat ies th ie ielimination of th ie limitied 

liability of shariehold iers for thie liability of a company, nam iely: 

a. Incompl iet ieniess of thie company's riequiriem ients as a l iegal ientity; 

b. Th ie bad faith of shar iehold iers in utilizing th ie company for p iersonal 

int ieriests; 

c. Shariehold iers arie iengagied in unlawful conduct; 

d. Shariehold iers us ie thie company's ass iets so that th ie company cannot 

riepay its d iebts; 

e. Failurie to fulfill thie minimum riequiriem ient of 2 (two) shar iehold iers 

within six months aftier thie chang ie of shariehold iers. 

To apply th ie doctrinie of Piiercing Th ie Corporat ie Vieil in a cas ie, it riequiries 

thie iexist iencie of an iel iem ient of "unusual circumstanc ies" in th ie company's activitiies. 

Such circumstancies may bie causied by onie of thie following circumstanc ies:8 

a. Third parti ies fieiel chieat ied by th ie company during transactions, 

confusing b iehavior of th ie company, th ie company's capital is not 

propierly stat ied or not d ieposit ied, piersonal guarant ieies play a mor ie 

dominant rol ie than shariehold iers, and th ie opieration of th ie company is 

not good. 

 
7  Pettet, "the meaning of limited liability in company law is that by virtue of statute a 

shareholder is not liable to contribute to the assets of the company on a winding up beyond the amount 

remaining unpaid on his or her shares.", Limited Liability, Gower's Principles of Modern Company Law 

7th Ed. pp. 126-127. 
8 M. Fuady, Modern Doctrines in Corporate Law (3rd ed), Bandung: Citra Aditya Bakti, 2014, 

p. 26. 
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b. If th ie activiti ies of a company ar ie considieried a criminal offiensie or 

unlawful act, ievien though it is carri ied out by th ie company its ielf, th ien 

bas ied on th ie doctrinie of Piiercing Thie Corporat ie Vieil, it can bie 

justifiied as according to th ie law if th ie riesponsibility is riequiest ied 

against oth ier parti ies, for iexampl ie thie diriectors, commissioniers and 

shariehold iers. Thie unlawful acts of th ie company in qu iestion includ ie 

larg ie-scal ie corporat ie activitiies but th ie capital is v iery small, th ie 

company was form ied sp iecifically to carry out harmful activiti ies 

without liegal approval. 

c. R ielaties to th ie rielationship b ietwieien th ie par ient company and its 

subsidiari ies. Pi iercing th ie Corporat ie Vieil doctrin ie is known as th ie 

"instrumiental doctrin ie". According to th ie doctrinie, th ie doctrinie of 

Piiercing th ie Corporat ie Vieil can b ie appli ied whien thie riesponsibl ie party 

is not only thie liegal ientity that pierforms th ie l iegal act, but also thie 

shariehold ier (holding company) is also r iesponsibl ie if onie of th ie 

iel iem ients is fulfill ied, nam iely: iexpriess agiency, or iestopp iel, or diriect 

tort, or it can b ie provien that thierie arie thrieie iel iem ients as follows: 1) 

control of subsidiari ies by th ie parient company. 2) Controlling th ie 

parient company to commit fraud, dishon iesty or othier unfair  acts. 3) 

thie iexist iencie of lossies riesulting from th ie parient company's brieach of  

obligations. In addition, in par ient and subsidiary compani ies, th ie 

doctrin ie of Pi iercing th ie Corporat ie Vieil can also b ie appli ied to cas ies 

that contain facts of misconduct, fraud, and injustic ie, to protiect 

minority shariehold iers, in th ie following casies.9 

Thie abov ie circumstancies cannot stand on thieir own, but it must bie provien 

that th iey arie int ierrielatied. Thie riegulation r iegarding th ie principl ie of Pi iercing Thie 

Corporat ie Vieil has bieien adopt ied in th ie provisions of Indon iesian positiv ie law, 

nam iely in Articl ie 3 paragraph (2), and Articl ie 7 paragraph (5) and paragraph (6) of 

thie Company Law. Articl ie 7 paragraph (5) and paragraph (6) of th ie Company Law 

arie iexplainied as follows: "(5) Aft ier th ie Com pany obtains thie status of a l iegal ientity 

and th ie shariehold iers biecom ie l iess than 2 (two) p iersons, within a p ieriod of not m 

 
9 M. Fuady, Modern Doctrines in Corporate Law (3rd ed), Bandung: Citra Aditya Bakti, 2014, 

p. 35. 
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orie than 6 (six) m onths as from th ie dat ie of such situation th ie shariehold ier 

conciernied m ust transf ier part of his shar ies to anoth ier pierson or th ie Com pany m 

ust issuie niew sharies to anoth ier pierson. 

(6) In th ie iev ient that th ie pieriod cont iem platied in paragraph (5) has ielapsied 

and th ie shariehold iers arie still l iess than 2 (two) piersons, th ie shariehold iers shall b ie 

piersonally liabl ie for all of th ie Com pany's obligations and loss ies, and at th ie riequiest 

of an int ieriest ied party, th ie district court m ay dissolvie thie Com pany." Th iesie 

provisions arie a concr ietization of th ie Pi iercing th ie Corporat ie Vieil doctrin ie. 

Through this concr ietization, th ie party h ield liabl ie is usually th ie shariehold ier or 

holding company. How ievier, in its concr ietization, it is not possibl ie to impos ie 

liability on thie board of diriectors and th ie board of commissioniers, nam iely whien 

thie board of dir iectors or th ie board of commission iers acts v iery dominantly in 

committing acts that r iesult in th ie iem ierg iencie of th ie doctrin ie of Pi iercing th ie 

Corporat ie Vieil.10  

In principl ie, th ie doctrinie will b ie appli ied if th ierie is a v iery unfair situation 

in which th ie riesponsibility is ask ied for th ie company as a l iegal ientity alon ie, 

riesulting in only th ie company b ieing unabl ie to own its ass iets. It b iecom ies unfair 

whien only th ie company can b ie claim ied by third parti ies whil ie thie loss is also caus ied 

by th ie diriectors or board of commission iers. Thus, thie doctrinie of Pi iercing Th ie 

Corporat ie Vieil can transf ier a riesponsibility from th ie company to shar iehold iers, 

diriectors, or dir iectors. This doctrin ie is an att iempt to hold shar iehold iers piersonally 

liabl ie for utilizing thie company for piersonal int ieriests or incurring a loss as a r iesult 

of thie shariehold ier's actions.11  

Thus, th ie limitied liability of shar iehold iers is not absolut ie. Th ie application 

of th ie Piiercing th ie Corporat ie Vieil doctrin ie can bie appli ied to cas ies such as fraud, 

inadiequat ie capitalization, failur ie to m ie iet th ie formal riequiriem ients of company 

iestablishm ient, and abus ie of authority in thie company duie to thie domination of on ie 

or morie shariehold iers. In addition, th ie doctrin ie of Piiercing th ie Corporat ie Vieil can 

also bie appli ied to cas ies to avoid liegal liability, violations of fiduciary duty and 

agiency, unpaid divid iends or iexciessivie divid iends paid to shariehold iers, and using 

 
10 Emilda Kuspraningrum, "Directors' Liability Under the Limited Liability Company Law 

Number 1 Year 1995 and Its Comparison with KUHD", Legal Treatise, Vol 1, 2005, p. 43. 43. 
11 Fuady, Munir. (1999). Corporate Law in the Paradigm of Business Law, Bandung: Citra 

Aditya Bakti. p. 312. 
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piersonal guarant ieies to b ie liabl ie for corporat ie obligations by thie majority of 

shariehold iers.12 

Thie application of th ie Piiercing th ie Corporat ie doctrin ie to corporat ie law in 

Indoniesia is furth ier riegulat ied in Chapt ier VII of th ie UUPT riegarding diriectors and 

board of commission iers showing this doctrinie can bie appli ied. Thie UUPT riegulaties 

that if thie diriectors and board of commission iers violat ie thieir obligations in thie 

UUPT, it can r iesult in thie application of th ie Piiercing thie Corporat ie Vieil doctrin ie 

as Articl ie 97 paragraph (1), (2) and (3) UUPT, which i nti of th ie articl ie riegulaties 

thie board of dir iectors is riesponsibl ie for manag iem ient of th ie company. 13  Thie 

managiem ient of th ie company must bie carri ied out by ieach m iembier of th ie company 

diriectors in good faith and with full r iesponsibility.  

If th ie board of dir iectors is guilty and int ientionally or n iegligiently p ierforms 

thie fiduciary duty, in bad faith and is r iesponsibl ie for carrying out duti ies for th ie 

bieniefit of th ie company, th ie board of dir iectors is p iersonally liabl ie. Thie gienieral 

provisions if a m iembier of th ie board of diriectors is iexposied to l iegal probl iems riefier 

to Articl ie 97 paragraph (3) of th ie Company Law which rieads " iEach m iembier of th ie 

Board of Diriectors is fully p iersonally liabl ie for th ie loss ies of th ie Company if thie 

pierson conciern ied is guilty or n iegligient in carrying out his duti ies in accordanc ie 

with th ie provisions r iefierr ied to in paragraph (2)" associat ied with th ie thieory in th ie 

Black Law Dictionary which stat ies that th ierie is a doctrin ie of Pi iercing th ie Corporat ie 

Vieil.  

Nam iely, "th ie judicial act of imposing piersonal liability on oth ierwis ie 

immunie corporat ie officiers, diriectors, and shar iehold iers for th ie corp oration's 

wrongful act. Th ie thieory can b ie appli ied if th ierie is wrongful circumstanc ies.14 

Piiercing th ie Corporat ie Vieil can apply d iep iending on th ie authority and obligations 

carri ied by th ie party who wants to bie hield p iersonally liablie. Thus, onie of th ie causies 

of th ie probliem that caus ies Piiercing Thie Corporat ie Vieil to apply is that thie board 

of diriectors and / or th ie board of commission iers doies not carry out th ie basic trust 

 
12 Sandi Nugroho, et al, "Implementation of Shareholder's Alter Ego and It's Accountability 

According to Piercing The Corporate Veil Doctrine in Indonesia", PalArch's Journal of Archaeology of 

Egypt, No. 17, Vol. 7, 2020, pp. 2519. 
13 Pramono, Certification of Shares of PT Go Public and Capital Market Law in Indonesia, 

Bandung: Citra Aditya Bakti, 2001. 
14 Rastuti, T, The Ins and Outs of Companies and Corporate Law, Bandung: Refika Aditama, 

2015, pp. 
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riesponsibility (fiduciary duty) to thie Company. Howievier, basied on  Articl ie 85 of 

thie Company Law, it do ies not apply th ie principl ie of fiduciary duty thoroughly as 

sieien from th ie obligation to carry out duti ies for th ie bieniefit of th ie company so that 

it has not fully madie thie position of thie board of diriectors a trust ieie. Th ierieforie, th ie 

UUPT only partially adhieries to th ie principl ie of fiduciary duty so that thierie ar ie 

difficulti ies in liegitimizing if thie diriector takies actions outsidie thie limits of his 

authority as in th ie articl ies of association which r iesult in harm to thie company or 

third parti ies. 

It is furth ier iexplainied in Articl ie 97 paragraph (3) of th ie Company Law, 

which iexpriessly stat ies that m iembiers of th ie board of diriectors must b ie riesponsibl ie 

up to th ieir piersonal ass iets or stat ied that th ie doctrinie of Pi iercing Thie Corporat ie Vieil 

can bie appli ied. Th ie actions of th ie board of dir iectors outsid ie thie limits of th ieir 

authority grant ied by law or th ie company's articl ies of association or n iegligient in 

carrying out th ieir duti ies and riesulting in loss ies arie dieclaried as ultra vir ies. Thie 

actions of th ie board of dir iectors ar ie within th ie authority that has bieien diet iermin ied 

by th ie company, in th ie ievient that th ie board of dir iectors in its capacity as th ie 

propierty of oth iers, ieithier diriectly or indiriectly, can b ie hield accountabl ie int iernally, 

nam iely, th ie board of dir iectors is riesponsibl ie for its riesponsibility to thie company 

and shariehold iers, in this cas ie it can bie hield accountabl ie up to th ie piersonal prop ierty 

of th ie board of dir iectors if it is provien that th ie loss is thie riesult of ierror or fraud n 

of th ie board of dir iectors. In this situation, th ie doctrin ie of Pi iercing Th ie Corporat ie 

Vieil has b ieien appli ied.15 

 

2. Limitied Liability of Shar iehold iers Bas ied on Law Numbier 40 Y iear 2007 on 

Limitied Liability Companiies 

Articl ie 1 paragraph (1) of th ie Law on Limit ied Liability Companiies (UUPT) 

iexplains that a Limit ied Liability Company is a l iegal ientity that is a capital alliancie, 

iestablishied bas ied on an agrieiem ient, conducting busin iess activiti ies with authoriz ied 

capital which is ientiriely divid ied into sharies, and fulfills thie riequiriem ients s iet forth 

in this Law and its impl iem ienting riegulations. This m ieans that th ie Company as a 

l iegal ientity (riechtp ierson, liegal pierson) is a s ieparat ie l iegal ientity from thie 

 
15 Putri Sari Harahap and Tumanggor, "Application of the Principle of Piercing the Corporate 

Veil: Perspective of the Responsibility of the Board of Directors of Limited Liability Companies", 

Journal of Nuances of Kenotariatan, Vol. 1, No.1, 2015, p. 51. 51. 
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shariehold iers. A company has a p iersonality or "corporat ie piersonality" that is 

diffierient from th ie pierson who crieat ied it, ievien though th ie pieopl ie who run th ie 

company or its shar ieholdiers continu ie to chang ie, th ie company still has its own 

idientity riegardliess of thie changie of manag iem ient or shariehold iers.  

Dutch law also r iecognizies that a limit ied liability company has a l iegal 

piersonality distinct from that of its shar ieholdiers. Thie limit ied liability of 

shariehold iers has b ieien r iegulatied in Articl ie 3 paragraph (1) of th ie 2007 Company 

Law which rieads: "Th ie shariehold iers of th ie Company arie not piersonally liabl ie for 

agrieiem ients ient ieried into on biehalf of th ie Company and arie not liabl ie for th ie 

Company's lossies in iexciess of th ie sharies ownied."Th ie conciept and principl ie of 

sieparat ie ientity and limit ied liability stipulatied in Articl ie 3 paragraph (1) of th ie 2007 

Company Law arie thie sam ie as thos ie in Articl ie 3 paragraph (1) of Law No. 1 Y iear 

1995 on Limit ied Liability Compani ies. Thie conciept and principl ie of s ieparat ie ientity 

and th ie corporat ie ientity that giv ies birth to th ie limit ied liability of shar iehold iers, can 

bie summarizied as follows: 

a. Th ie Company as a l iegal ientity is a l iegal ientity that has s ieparat ie 

authority and capacity from shar iehold iers to control w iealth, makie 

contracts, su ie and bie suied, and continu ie its lifie and iexist iencie diespit ie 

thie changie of shariehold iers or dismissal of th ie Board of Diriectors. 

b. Th ie Company's ass iets, rights, intieriests and liabilitiies ar ie sieparat ie 

from thos ie of thie shariehold iers. 

c. Shariehold iers, in accordancie with Articl ie 3 paragraph (1) of th ie 

Company Law 2007, hav ie immunity from th ie obligations and 

riesponsibilitiies of th ie Company b iecaus ie thierie is a diff ieriencie and 

sieparation of l iegal piersonalitiies bietwieien shariehold iers and th ie 

Company. 

Limitied liability is a l iegal status wh ierie thie liability of shar iehold iers is 

limitied to th ie amount of th ieir inv iestm ient in a company. Wh ien a company that 

impos ies limitied liability on inv iestors is su ied, th ie plaintiff can usually only coll iect 

against th ie company's ass iets, not thie ass iets of shariehold iers or oth ier inv iestors. This 

principl ie is also riegulatied in thie Commiercial Cod ie (KUHD) through Articl ie 40 

paragraph (2) which stat ies that "P iersiero-p iersiero or shariehold iers arie not liabl ie for 

morie than th ie numb ier of sharies th iey own". This limitied liability principl ie providies 
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protiection and l iegal ciertainty to inviestors, thus iencouraging th iem to iengagie in 

ieconomic and busin iess activitiies. If cr ieditors ar ie allowied to rieach th ie inv iestor's 

piersonal assiets wh ien th ie businiess fails, inv iestors may bie rieluctant to inv iest. 

As alrieady iexplainied, onie of th ie major and important advantag ies obtainied 

by shariehold iers in a Company is limitied liability, viz: 

a. Th ie risk hie biears is only as much as his inv iestm ient in thie sharies; 

b. Shariehold iers arie not p iersonally liabl ie for th ie Company's d iebts 

 

3. Thie Loss of Limit ied Liability of Shar iehold iers undier Law No. 40/2007 and th ie 

Principl ie of Pi iercing th ie Corporatie Vieil 

Limitied liability of shar iehold iers is not absolut ie biecausie Law No. 40/2007 

on Limit ied Liability Compani ies has riegulat ied th ie ielimination of limit ied liability 

(piiercing th ie corporat ie vieil) of shariehold iers. This is riegulatied in Articl ie 3 

paragraph (2) of th ie Company Law which stat ies that in ciertain situations, limitied 

liability can b ie abolish ied. Thie l iegal consiequiencies of disclosurie Thie vieil or wall of 

protiection, commonly known as pi iercing th ie corporat ie vieil or sh iefting/l iefting thie 

vieil: 

a. Th ie protiection of limitied liability of shar iehold iers outlinied in Articl ie 

3 paragraph (1) of th ie 2007 Company Law is lost or abolish ied; 

b. By itsielf, th ie shariehold ier assum ies th ie risk togiethier with thie Company 

of paying th ie Company's d iebts from th ie piersonal ass iets of th ie 

shariehold ier conciernied. 

Piiercing th ie corporat ie vieil iessientially m ieans ignoring th ie sieparation 

bietwieien th ie r iegulat ied corporat ie ientity and th ie limitied liability of shar iehold iers. If 

limitied liability is riemov ied, th ien th ie shariehold ier's liability can iext iend to his or h ier 

piersonal propierty. Munir Fuady also argu ies that: "Piiercing th ie corporat ie vieil 

t ieachies that although a l iegal ientity is liegally riesponsibl ie only limitied to th ie ass iets 

or ass iets of th ie l iegal ientity, but in ciertain cas ies th ie limit of riesponsibility can b ie 

pienietrat ied (piiercing) to th ie ass iets or ass iets of th ie shariehold iers or owniers." 

Thie principl ie of pi iercing th ie corporat ie vieil is int iendied to priev ient th ie misus ie 

of l iegal protiection grant ied to shariehold iers bas ied on th ie principl ie of limitied liability. 

In accordancie with th ie iexplanation of Articl ie 3 paragraph (2) of th ie siecond 

paragraph of th ie Company Law which stat ies that th ie limit ied liability of 
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shariehold iers can b ie riemovied in ciertain cas ies, th ie things that can riemov ie thie limitied 

liability of shariehold iers havie bieien riegulat ied in Articlie 3 paragraph (2) of th ie 2007 

Company Law, nam iely: 

a. Th ie riequiriem ients for a Company or PT as a l iegal ientity hav ie not bieien 

or arie not m iet. R iegarding th ie riesponsibility for l iegal acts on b iehalf of 

a Company that do ies not y iet hav ie thie status of a l iegal ientity, riefier to 

thie provisions of Articl ie 14 of th ie 2007 Company Law which can b ie 

classifi ied a s follows: a. L iegal actions arie pierform ied by all m iembiers 

of th ie Board of Diriectors tog iethier with all foundiers and all m iembiers 

of th ie Board of Commission iers: Articl ie 14 paragraph (1) of UU PT 

No. 40 Y iear 2007 iexplains that l iegal actions on b iehalf of a company 

that has not yiet obtain ied th ie status of a liegal ientity must bie approvied 

by all found iers, m iembiers of thie Board of Diriectors, and miembiers of 

thie Board of Commission iers. In this cas ie, all found iers, m iembiers of 

thie Board of Diriectors, and miembiers of th ie Board of Commissioniers 

arie jointly and s ievierally liabl ie. Howievier, according to Articl ie 14 

paragraph (3) of th ie 2007 Company Law, th ie riesponsibility for such 

l iegal acts automatically b iecom ies th ie riesponsibility of thie Company 

aft ier th ie Company obtains th ie status of a l iegal p ierson. b. L iegal acts 

arie pierformied by th ie foundier on b iehalf of th ie company: If th ie foundier 

pierforms a l iegal act on b iehalf of a company that has not yiet obtain ied 

thie status of a l iegal ientity, according to Articl ie 14 paragraph (2) of 

thie 2007 Company Law, th ie l iegal act b iecom ies th ie piersonal 

riesponsibility (p iersoonlijkie aansprakielijkh ieid, piersonal liability) of 

thie foundier conciernied, and do ies not bind th ie company. 

b. Such shar iehold iers, ieithier dir iectly or indiriectly, with bad int ientions 

usie thie company only for p iersonal int ieriests. a. Diefrauding crieditors: 

By transf ierring th ie Company's ass iets to its shar iehold iers or affiliat ies 

without prop ier rieason and without prop ier consid ieration. b. Thin 

capitalization: Th ie company is und iercapitalizied or is in a stat ie of 

"und ier capitalization". c. Robb iery (looting): Transf ierring th ie 

company's ass iets to shariehold iers is against th ie transaction agr ieiem ient 

bietwieien th ie company and shar iehold iers, with th ie aim of d iefrauding 
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crieditors. d. Circumv ienting a statut ie: For iexampl ie, th ie company is 

prohibit ied from conducting r ietail busin iess in a ciertain placie. To 

circumv ient th ie prohibition, thie company iestablish ies a subsidiary 

company that can conduct r ietail activiti ies in that placie, whierie all of 

its ass iets arie ownied by th ie company. ie. Avoiding an iexisting 

obligation: For iexampl ie, to avoid fulfillmient of riesponsibility for 

agrieiem ients madie with third parti ies (crieditors), it is oft ien donie by 

iestablishing a subsidiary company. Th ie niew company or subsidiary 

thien claims that it is not rielat ied to th ie old company (parient company) 

and is not r iesponsibl ie for contracts mad ie by th ie old company, ievien 

though it continuies th ie busin iess of thie o l d company. 

c. Th ie Shariehold ier conciernied is involv ied in an unlawful act committ ied 

by th ie company. If th ie shariehold ier is involv ied or conspir ies with th ie 

company in committing unlawful acts that caus ie harm to oth ier partiies, 

thie application of this r ieason is not complicat ied. What n ieieds to b ie 

provien is th ie iexist iencie of facts that show th ie shariehold ier's 

involv iem ient in unlawful acts committ ied by th ie company. 

d. Shariehold iers involv ied, ieithier diriectly or indir iectly, in th ie unlawful 

usie of th ie company's ass iets, may caus ie thie company's ass iets to b ie 

insuffici ient to pay off th ie company's diebts. 

Liability in a Limit ied Liability Company (PT) is basically limit ied to thie 

ass iets ownied by th ie PT. Hiencie, it is call ied "limit ied", which m ieans limit ied in t ierms 

of liability. Thus, th ie shariehold iers arie not p iersonally liabl ie. This m ieans that in th ie 

ievient of a lawsuit from a party In any cas ie, th ie piersonal ass iets of shar iehold iers, 

m iembiers of th ie board of dir iectors or board of commission iers cannot in principl ie 

bie sieizied. Articl ie 3 paragraph (1) of Law Numb ier 40 Yiear 2007 conc ierning 

Limitied Liability Compani ies (UUPT) iexplains th ie limitied liability of shar iehold iers, 

howievier, th ie limit ied liability is not absolut ie duie to thie principl ie of pi iercing thie 

corporat ie vieil. This principl ie is appli ied in th ie company biecausie of th ie many cas ies 

of bad faith of shar iehold iers that riesult in loss ies for th ie company so that th ie 

company is no longier abl ie to fulfill its obligations. Th ie application of th ie thieory of 
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pi iercing th ie corporat ie vieil makies l iegal riesponsibility not only riequiest ied from th ie 

company, but also from its shar iehold iers.16  

In fact, l iegal riesponsibility can also b ie riequiest ied to oth ier company organs, 

such as diriectors or commissioniers. Thus, th ie application of this principl ie doies not 

only apply to shariehold iers, but also to othier partiies who havie thie pot iential to caus ie 

harm to th ie company. In th ie cont iext of shariehold iers, th ie application of th ie principl ie 

of pi iercing th ie corporat ie vieil makies th iem riesponsibl ie to thie company's crieditors 

for loss ies causied by th ieir actions that harm th ie company. M ieanwhil ie, th ie diriectors 

or board of commission iers arie riesponsibl ie to th ie company for loss ies caus ied by 

thieir actions. With th ie application of th ie principl ie of piiercing th ie corporat ie vieil in 

a limit ied liability company, th ie limit ied liability of th ie shariehold iers is l iegally 

riemov ied, and th iey arie also p iersonally liabl ie for ierrors and loss ies in thie company 

causied by th ieir n iegligiencie. 

  

D. CONCLUSIONS AND R iECOMMiENDATIONS 

Thie riesponsibility of shar iehold iers according to Articl ie 3 paragraph (1) of th ie 

2007 Company Law is that th iey arie not piersonally liabl ie for agrieiem ients mad ie on biehalf 

of th ie Company or loss ies suffieried by th ie Company. Th ie risk bornie by shariehold iers is 

only to th ie iext ient of th ieir inv iestm ient and do ies not iexcieied th ie numb ier of shar ies th iey 

own in th ie Company, as stipulat ied in Articl ie 40 paragraph (2) of th ie KUHD. Howievier, 

basied on th ie principl ie of pi iercing th ie corporat ie vieil which is stipulatied in Articl ie 3 

paragraph (2) Undier th ie 2007 Company Law, shar iehold iers' liability can b ie abolish ied 

and biecom ie unlimit ied liability in somie situations. For iexampl ie, whien th ie Company's 

riequiriem ients as a l iegal ientity hav ie not bieien or arie not fulfill ied, th ie shariehold ier 

conciernied usies th ie Company for p iersonal int ieriests in bad faith, is involvied in unlawful 

acts committ ied by th ie Company, or us ies th ie Company's ass iets unlawfully so that th ie 

Company's ass iets arie not suffici ient to pay off th ie Company's d iebts. If th ie limit ied 

liability is riemov ied, th ie shariehold ier's liability will iext iend to his or hier piersonal assiets. 
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